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2. Mahendra Singh s/o Mohan Singh 
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.Tehsil Jaora Distt. Ratlam. 

3. Bano Bee d/o Nurkhan, 
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; ELECTION PETmON NO. 9/91 

Jhamaklal Vs. LaxminaraLn Pande and others 
ORDER 

The respondent no. 1 has been declared elected to the Lok 
Sabha from the Mandsaur Parliamentary Constituency in the 
elections held on 23rd May, 1991 with result declared on 
17-6-91. The petitioner, who is an elector in the 40th Mand¬ 
saur Parliamentary Constituency, by this petition under section 
81 read with sec. 100 (1) and sec. 123 of the Representation 
of People Act, 1951 (for short 'the Act’) has challenged the 
election of the respondent no. 1 as the returned candidate, 
from the aforesaid Constituency, in'er alia on the ground 
of corrupt practice and has prayed for a declaring the election 
of respondent no. 1 as void. 

2. Notices of this petition were issued, accordingly the res¬ 
pondents filed their appearance. 

3. Respondent no. 1 has moved two applications (I.A. No. 
15/91 under sec. 86 of the Act, and under Or. 7 r. 11 C.P.C. 
read with sec. 151 C.P.C. and I. A. No, 91 /92 
under sec. 86, 81 (3) of the Act, read with Or. 7 r. 11 
and under sec. 151 C.P.C.) raising certain preliminary objec¬ 
tions as regards maintainability of Ihe petition, and are repre¬ 
sented through their respective counsel, arguments for and 
against have been addressed and advanced by Shri K. G. 
Maheshwari learned counsel for respondent no. 1 and Shri 
A. M, Mathur, senior Advocate with Shri P. Mathur. for the 
petitioner. Shri Maheshwari has on 10-7-1992 also placed on 
record copy of election petition alongwith summons, as served 
on the respondent no. 1 support of the objections raised by 
him. 

7. Shri Mathur has contended that rules of procedure arc 
hand maid not a mistress of justice. A defect in attestation of 
an affidavit in conformity to requirement of Rule 94-A is not 

-B substantial defect as to prove fatal to the election petition. 
He also elaborated his arguments with reference to case law, 
'the meaning of material particulars, the nature of election 
;petition and the duty of the Court In such matters, 

8. Before proceeding to deal with the preliminary objection 
regarding the affidavit, the first question that arise? for consi¬ 
deration in view of (he rival contentions is “whether it (the 
affidavit) forms an integral part of the election petition 7” 
Tliis question necessarily takes me to sec, 83 of the Act, 
l which deals with contents of the netition. The proviso to 
clause (1) sub-sec. (J) of sec. 83 reads as follows : 

‘Clause (c) of suh-sec. 1 of sec. 83 : 

. An election netition. . 

(cl shall be supied by the petitioner and verified in the 
manner laid down in the Code of Civil Procedure 
1908 (5 of 1908) for the verification of pleadings: 


Attached 

(Provided that where the petitioner alleges any cor¬ 
rupt practise, the petition shall also be accom¬ 
panied by an affidavit in the prescribed form in 
support of the allegation of such corrupt prac¬ 
tice and the particulars thereof, i” 

9. Rule 94(A) of the Election Rules 1961 clearly provides 
that the affidavit referred to in the proviso to sub-sec. 1 of 
see. 83 shall be sworn before a magistrate of the First Class 
or a Notary or Commissioner of Oath and shall be in form 
25. It is also evident from clause (a) and (b> of sec. 83 (hut 
an Election petition shall contain a concise statement of mate¬ 
rial farts and also shall set forth full particulars of any cor¬ 
rupt practice that the petitioner alleges. These (wo require¬ 
ments are mandatory in nature, whenever there are allegations 
of corrupt practice made m an election petition. The peti¬ 
tioner has detailed alleged corrupt practices in paragraphs 15 
and 16 of the election petition. 

10. Sec, 81(3) mandates every election petition shall be 
accompanied by as many as copies thereof as there are res¬ 
pondents and every such copy shall he allcsted by the peti¬ 
tioner under his own signature to be a true copy of the peti¬ 
tion. 'the material facts relating to any corrupt practice 
made in a given cafe, be continued in a document and the 
petitioner without pleading the material farts, contained in 
such document, may refer to the document itself; but when 
such a reference is made in the election petition a copy of 
the document must be supplied. Sec. 81(3) of the Act, speaks 
of copies of petition and provides for attestation of every 
copy as true copy of the petition, 

11. It cannot be disputed that serious charges of corrupt 
practice have been made by the petitioner as contained in 
paras 15 and 16 of the petition running into numerous sub 
paras. As has been pointed out by the Supremo Court in 
F. A, Sapa etc. etc- YS. Singora and Ors. ( A IR. 1991 S.C. 
1557), such an allegation involving corrupt practice must be 
viewed very seriously. In face of these allegations of corrupt 
practice an affidavit as contemplated by the proviso to sub¬ 
tle. (1) of sec, 83 of. the Art fofins an integral part of the 
election petition. The proviso requires (hat where the peti¬ 
tioner alleges any corrupt practice, the election petition shall 
also accompany by an affidavit in the prescribed form. In 
accordance with rule 94(A) m support of the allegations of 
such corrupt practices and the particulars thereof. 

12. The Supreme Court dealing with this aspect of *he 
matter in M. Kamalam vs. Dr. V. A. Sved Mohammed (A I R 
1978 S, C. 840) held as follows : 

Now the first question which arises is as to what con¬ 
stitute an election petition for the purpose of sec. 
81, sub-sec. (3). Ts it confined only to election 
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petition proper or doei it alio include a schedule 
or anhexuro contemplated in iub-MC. (2) of sec. 83 
or a supporting affidavit referred to in the proviso 
to seo. 83, sub-sec. (1) 7 To answer this question, 
wc must turn to sec. 83 which deals with contents 
of an election petition. Sub-sec. (1) of that section 
sets out what an election petition shall contain and 
provides that it shall be signed by the petitioner and 
verified in the manner laid down in the Code of 
Civil Procedure 1908 for the verification of plead¬ 
ings. The proviso requires that where the petitioner 
alleges any corrupt practice, the election petition 
shall also be accompanied by an affidavit in the 
prescribed forms in support of the allegation of such 
corrupt practice and the particulars thereof. The 
context in which the proviso occurs clearly suggests 
that the affidavit is intended to bo regarded as part 
of the election.’* 

13. A Division Bench of this Court in Gangaram Benbil 
vs. Rashmi Parihar (AJ.R. 1987 M.P. 208) following the de¬ 
cision In M. Karunanidhl vs. H. V. Handa (A.I.R. 1983 S.C. 

558) and M. Kamalam vs. Dr. V. S. Said Mohd. (A.IJt. 
1978 S. C. 840), has categorically held that an affidavit in 
support of allegations of corrupt practice forms integral Part 
of the election petition challenging an election on the ground 
of corrupt practice. The affidavit is Intended to be regearded 
as a part of the election petition. 

14. In the case at hand where allegations of corrupt prac¬ 
tice have been made against the returned candidate, the res- 
pendent no. 1, the affidavit in support thereof, in view of 
the foregoing discussion must be held to be integral part of 
the election petition. 

15. Coming to the next question whether the eopy of the 
petition as served on the respondents is in compliance with 
the requirement jaf sec. 81(3) of the Act. Tn asmuch as the 
affidavit which is an integral part of the petition docs not 
bear any endorsement by the magistrate or officer or Notary 
administering oath to the petitioner, including the date and 
place and the designation of such officer administering the 
oath and attesting the affidavit. It cannot therefore be said 
to be a true copy of the petition. 

16. Shri Mathur, learned counsel appearing for the peti¬ 

tioner placing reliance upon decision reported in Ma. Shive 
My. vs. Maung MO (A.I.R. 1922 P. C'. 24'>) Raja Inderject 
vs. Amar .Singh (A.I.R. 1923 P.C. 128), Owners and Parties 
vs. Farnando Lopez (A.I.R, 1989 SC 2206) and Ganesh 

Trading Co. vs. Mojirnm (A.I.R. 1978 S.C. 484 and Rajnur- 
ain vs, Smt. Indira Gandhi (A.I.R. 1972 S.C. 1302), conten¬ 
ded that these rules of procedure are meant to serve their 
object of cause of justice not to hjnder its course, and tiieir 
compliance should not be insisted upon to such an extent as 
to defeat the cause of justice, Jn Ma. Shiva My, case 
(supra) while dealing with the question of grant of leave 
to amend was properly given in accordance with rules, In 
other case Raja Inderjeet (supra) the question before the Privy 
Council was about the admissibility of evidence under Or. 
41 r. 27 C.P.C, 

17 In Owners and parties inierested in M.V. 'Vail Pei o' 
-vs. Leman Jco T.opcs (A.I.R. 1989 S.C. 2206) the question 
hc r oro th" Supreme Court was whether is omission of the 
witness’s signature on has deposition recorded on commission 
v required by rule 4 of Chapter XXII of the Calctuia high 
(" our! iiiles, 1914. applicable to the Original Side, a defect 
fatal to the reception of the deposition in evidence even when 
the correctness and authenticity of (he deposition is undisputed. 

18. The qestion which arose for consideration before the 
Supreme Court in M/s. Ganesh Trading Co. Vs. Mop Ram 
(A.I.R. 1978 S.C, 484) was amendment under or 6 r, 17 C.P.C. 
in a suit by firm through partner. 

19. Raj Narain Vs. Indira Gandhi (A.I.R. 1972 S.C. 1302) 
wasi again a case for amendment of election petition for 
better particulars and the Supreme Court observed that while 
a corrupt practice has got to bo strictly proved hut from 
that it docs not follow (hat a pleading in an election 
proceeding should receive a strict construction. Rules of 
r/hvidi'ngs are intended as aids for a fair trial and for reach¬ 
ing a just decision. An action at law should not be equitted 
to a game of chess, Provisions of lflw arc not mere formula* 
to be observed as rituals. Beneath the words of a 


provision of law, generally speaking there lies a juristic princi¬ 
ple. It is the duty of th* court to- ascertain that principle and 
implement k. 

20. The observations made id the aforesaid cases cannot 
and should not be read out of context. Except for the case 
of Rajnarain, other cases do not even relate to election 
petitions. Observations have been made while dealing with 
the question of admitting additional evidence or allowing 
amendment of question of limitation. Even in Rajnarain’s 
case it is context of the rules of pleadings that the aforesaid 
observations came to be made by. the Supreme Court. 

21. Dealing with this point the Supreme Coun in F.A. 
Sapa’s case (supra) has said : 

“It is fairly well settled that our election law being statu¬ 
tory complied with since an election petition is not 
guided by eVer changing common law principles of 
justice and notions of aquity. Being statutory in 
character it is essential that it must conform to the 
requirements of our election law." 

The object behind compliance of procedural rules is explained 
by the Supreme Court as under : 

“Election of a returned candidate can be rendered void 
on proof of the alleged corrupt practice. In addi¬ 
tion thereto he would incur a subsequent disquali¬ 
fication also. This harshness is essential if we want 
our democratic process to be clean, lice and fair. 
Eradication of corrupt practice from our democratic 
process is essential if we want it to thrive and re¬ 
main healthy. Our democratic process will collapse 
if unhealthy corrupt practices like appeals to vote 
on basis of caste, creed, community, lcligion, face, 
language, etc. are allowed to go unchecked and un¬ 
punished. Use of corrupt practices in election to 
secure short term gains at the cost of purity of our 
democratic process must be frowned at by every 
right thinking citizen. It is for that reason that the 
law has provided for double jeopardy to deter candi¬ 
dates, their agents and others from indulging in such 
nefarious practices. But while there is sufficient justi¬ 
fication for tho law to be harsh with those who 
indulge in such practices, there is also the need to 
ensure that such allegations are made with a sense 
of responsibility and concern and not merely to vex 
the returned candidate. It is with this in view that 
(lie law envisages that the particulars of such allega¬ 
tions shall be set oul fully disclosing the name of 
the party responsible for the same and the date and 
place of its commission. A simple verification was 
considered insufficient and, therefore, the need for 
an affidavit in the proscribed form. These proce¬ 
dural precautions are intended to ensure that Ihe 
person making the allegation of corrupt piactice 
realises the seriousness thereof as such a charge 
would be akin to a criminal charge since it visits 
the parly indulging in such practice with a two fold 
penalty. That is why this court described tl as quasi¬ 
criminal in nature in Manphul Singh Vs. Surinder 
Singh (1973) 2 SCC 599 at p, 008 ; (AIR 1973 SC 
2158 at pp. 2164-65) and reiterated the same in 
K. M. Mani .Vs., P. J. Antony (1979) 1 S.C.R. 701 : 
(AIR 1979 S.C. 23-1). Hence tho insistance 
thift each ingredient of (he charge must be 
satisfactorily proved before a verdict of guilt is 
recoided by the Court. In Mani’s case this court 
held that the allegations must be established beyond 
reasonable doubt and not merely by a preponderance 
of probability. It is, therefore, equally essential 
that the particulars of the charge or allegation are 
clearly and precisely stated in the election petition to 
afford a fair opportunity to the person against whom 
it is levelled to effectively counter the same.” 

What should an election petition contain, is enumerated in 
Section 83 of the Act where allegations of corrupt practice 
have been made by the petitioner calling in question of the 
election of returned candidate the Supreme Court has held as 
follows : 

"But, in cases where (he petitioner has alleged coriurt 
practice that it is not enough, the provso demands 
that the petition shall be accompanied by an affidavit 
in the prescribed form supporting the allegation of 
such corrupt practice and the particulars thereof." 
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22. In view of the foregoing discuwion Shr Mathur’s con¬ 
tention that procedural requirement as regards the affidavit 
in relation to allegations of corrupt practice made in an 
election petition should not bo insisted upon, deserved to bo 
rejected and is accordingly rejected. The copy of the affidavit 
in support of the allegations of corrupt practice as supplied 
to the respondent No. 1, runs mlfl five pages. The endorse¬ 
ment made on each of these pages reads as follows : 

“True copy attested” 

SdJ- llligible, Petitioner" 

on pages 1 to 4 and the last page i.e. fifth page bears the 
endorsement “true copy attested”. It would thus be seen that 
there is absolutely no referenc to the officer or Commissioner 
or Magistrate who attested this affidavit nor the Tate and 
place of such attestation has been mentioned. 

23. Shn Maheshwari, learned counsel for the respondent 
contended that it was incumbent upon the petitioner to have 
supplied a true copy of the affidavit bearing the endorsement 
as made by the Notary with the designation. The absence 
of "endorsement of the Notary affirmed and signed before me 
cannot be treated as of no consequence. It was urged that 
it Should not be overlooked that this affidavit has been sworn 
in support of allegations of corrupt practice and it is hIro 
evident that the respondent was not supplied or served with 
the corrupt copy of the petition as contemplated by section 
81(3) of the Act, 

24. The petitioner has not disputed the correctness of copy 
of the petition before me, as served on the respondent and 
placed by him on record alongwith summons on 10-7-92, 

25. Shri Maheshwari, learned counsel for the respondent 
referring to the following cases—(1) Mithilesh Kumar Pandey 
Vs. Baidyanath Yndav and Ors. (A.l.R. 1984 S.C. 305), (2) 
Rajendraaingh vs. Smt. Usha Rani and Ors. (AJ.R. 1984 S.c 
957), (3) Sharif-ud-Din vs. Abdul Gani Tone (A.l.R. 1980 S.C, 
303) and (4) Smt. Sahodrabai Rai vs. Ramslngh Aharwar and 
Ors. (A.I.R. 1968 S.C. 1079), contended that for want of 
endorsement on. the affidavit, an integral part of (he petition, 
amounts to noncomplianc# of provisions of section 81(3) of 
the Act which renders the petition as not maintainable) 

26. Shri Mathur, learned counsel for the petitioner has 
also placed reliance upon Mithilesh Kumar Pandey’s case and 
referred to para 15 thereof. He also invited attention to paras 
7 and 10 of Sapa’s case and contended that a defect in attes¬ 
tation of affidavit is not a substantial defect. 

27. The Supreme Court considering the provisions of tho 
Act, the rule 94-A of (he Rules and Form 25 has given a 
brief resume of the case law dealing with the cases relied 
upon by the parties as in para 27 of Sapa'i case held a* 
follow* : 


clause at the foot of the petition or the affidavit 
accompanying the same should disclose the grounds 
or sources or information in regsrd to the averments 
or allegation* Which are based on information be¬ 
lieved to be true, (hi) if the respondent desire* better 
particulars in regard to such averments or allegation*, 
he may call for the same in which case the peti¬ 
tioner may be required to supply the same, and 
(iv) the defect in the affidavit in the prescribed lorra 
25 can be cured unless the affidavit forms an integral 
part of the petition, in which case the delect con¬ 
cerning material facts will have to be dealt u ilh, 
subject to limitation, under section 81(3) an indicated 
earlier. Similarly the court would have to decide 
in each individual case whether the schedule or an- 
nexure referred to in secrion 83(2) constitutes an 
integral part of the election petition or not; different 
consideration* will follow in the case of the former 
as compared to those in the case of the latter.” 

28. In the case at hand the affidavit as sworn by the peti¬ 
tioner in support of the allegations of corrupt practices being 
an integral part of the petition, has not been supplied to the 
respondent in its true form. Being an integral part of the 
petition, failure to comply with the requirement of section 
81(3) of the Act, renders the petition liable to summary 
dismissal (see para 29 of Sapa’s case-—supra). 

29. It was argued by Shri Maheshwari learned counsel for 
the respondent that it is not part of the respondent’s duty to 
wade through the entire record in order to find out whether 
the copies supplied to him were correct one. In the absence 
of the endorsement of the Notary on the copy supplied to 
the respondent no. 1, it was not possible for him to know 
whether the affidavit was really sworn and if so before whom 
and on what date, In the circumstances, it cannot be held 
that tho copy tupplied to the returned candidate confirm* to 
the requirement of section 81(3) of the Act. (See AIR 1984 SC 
956 Rajendrasingh vs. Usharani Pumshottam vs. Returning 
Officer, Amrawati A.l.R. 1992 Bombay 227). 

30. Shri Mathur learned counsel for the petitioner also raised 
issue of delay in making application (I.A. No. 9/92). 

31. Considering the stage at which the application was 
made, it cannot be said that there was any undue delay on the 
part of the respondent; mor* so in view of an earlier applica¬ 
tion (I.A. No. 15/91) filed on 3-12-91 and the subsequent 
application I.A. No. 9/92 i* nothing but an elaboration of 
(he objections raised in I.A. No. 15/91. 

32 In view of tho foregoing discussions, (he objec’ione 
raised by the respondent deserves to be upheld and is accord¬ 
ingly upheld, The omission in rhe copy of the affidavit as 
supplied and sworn cannot be held to be inconsequential. 
There is noncompliance of provisions of section 81(3) of the 
Act. The affidavit a* »erved on the respondent does noi even 
ihovt that it was »worn before anv Notary or the Magistrate. 
This petition doeerva* to be dismissed on that ground alone, 

33. Thi* petition 1* accordingly dismissed with coats. Coun¬ 
sel’* fee Rs. 2500, if certified. 


“From the text of the relevant provisiOM of the R.P. 
Act, Rule 94A ajrid Form 25 as Well as Order 6, 
Rule 15 arid Order 19, Rule 3 of the Code and the 
resume of the case law diicutsed above it clearly 
emerge* (i) a defect, ih the verification, if any, can 
be cured, (li) It I* not esiential thit the verification 

SCHEDULE 
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20.00 
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Paper Book 
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49.00 
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Now Delhi, the 3rd April, 1993 

O.N. R1.—Whereas, in exercise of the powers confened 
by sub-section (1) of section 13A of the Representation of the 
People Act, 1950 (43 of 1950), the Election Commission of 
India, in consultation with the Government of Nagaland, had 
nominated Shri Lai hum a, IAS, as the Chief Electoral Officer 
in the State of Nagaland vide Notification No. 154/NI/90 
dated 29th August, 1990 ; 

2. And whereas, by Notification No. 464/NL-LA/ 
92(1), dated 12-1-93, the date before which the General Elec¬ 


tion to the Legislative Assembly of Nagaland shall be com¬ 
pleted was fixed as the 18th February, 1993 ; 

3. And whereas, Shri Ealhuma could not complete the elec¬ 
tion before the above date and requested for extension of 
time ; 

4. And whereas, the Commission is satisfied that because 
of the inefficiency, incompetence and lack of advance plan¬ 
ning on the part of Shri Ealhuma, the Commission was left 
with no alternative except to extend the time before which 
the election shall be completed beyond the date originally 
fixed; 

5. Now, therefore, the Commission, in exorcise of its 
powers conferred on it by Article 324 of the Constitution of 
India read with section 13A of the Representation of the 
People Act, 1950 and section 20 of the Representation of 
the Peoples Act, 1951 and all other powers enabling it m this 
behalf, directs that Shri Lalhuma shall cease to be the Chief 
Electoral Officer of the State of Nagaland with immediate 
effect. 

[No. 154/NL/93] 
By order and in the name of 
Election Commission of Tndia 
K. P. G. KU7TY, Secy. 
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New Delhi, the 7th April, 1993 

O.N. 82.—In exercise of the powers conferred under Arti¬ 
cle 324 of the Constitution of India and sub-section (1) of 
section 13A of the Representation of the People Act, 1950 
and section 20 of the Representation of the People Act, 1951 
and all other powers enabling it in that behalf, the Election 
Commission hereby cancels the Noiification No, 154/WB/93 
dated 14-2-1993 by which the Commission had nominated 
Shri N, K. g. Jhala, IAS, Secretary to the Government of 
West Bengal as the Chief Electoral Officer for the State of 
West Bengal with effect from the date he takes over charge 
and until further orders. 

[No. 154/WB/93] 
By Order, 
K. P. G. KUTTY, Secy. 
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